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Call for Evidence. Wales: A Fair Work Nation 

 

Please state if you are responding in an individual capacity or on behalf of an organisation: We are 

responding in a professional capacity as academics at Warwick Business School and Cass Business 

School and founding members of Disability@Work (a group of academics dedicated to providing 

evidence for policy and practice on disability in the workplace - see 

https://www.disabilityatwork.co.uk/).    

Your name: Professor Kim Hoque and Professor Nick Bacon  

If replying on behalf of an organisation please state the name of the organisation: Warwick 

Business School, Cass Business School and Disability@Work 

Your position within the organisation: Professor of Human Resource Management 

The Sector your organisation operates within: Higher Education  

The number of workers in your organisation: N/A  

Your e-mail address: kim.hoque@wbs.ac.uk; nick.bacon.1@city.ac.uk 

 

Introduction 

This submission contributes towards questions 6-16 posed by the Welsh Fair Work Commission. It 

focuses specifically on disability, drawing largely on our published academic research over the past 

decade that has sought to explore effective regulation of the labour market and the promotion of 

disabled people’s employment in achieving fair work for disabled people. 

It is well established that disabled individuals are disadvantaged in terms of employment 

opportunities and treatment at work, and that this disadvantage is extensive and enduring (ILO, 

2009; OECD, 2010). In the UK, the disability employment gap exceeds 30 percentage points (Jones & 

Wass, 2013) while the disability wage gap for physical and mental health is estimated to be 14 and 

30 percent respectively (Longhi et al., 2012). Disabled people are overrepresented in low-skilled and 

low-status jobs (Riddell et al., 2010), are paid almost one pound per-hour less than the non-disabled 

(ibid.), have poorer access to career progression and training opportunities, and are more likely to 

work in jobs for which they are overqualified (Meager & Higgins, 2011). Disabled employees also 

report lower work-related well-being than their non-disabled counterparts on measures such as job 

satisfaction and unfair treatment (Fevre et al., 2013; Jones, 2016; Schur et al., 2009).   

In considering how the employment disadvantage disabled people experience might be addressed, 

we focus on: the role of public procurement; voluntary initiatives; the role of trade unions and joint 

regulation; the law; apprenticeships; and High Performance Work Practices (HPWPs).  
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QUESTION 6. The Welsh Government currently seeks to promote fair work through public sector 

procurement and its economic contract with those receiving government funding; how might 

these levers be strengthened and given wider effect? 

We consider public sector procurement to be a key route by which fair work for disabled people 
might be promoted. Public procurement is currently worth in the region of £242 billion per year in 
the UK. As the All Party Parliamentary Group for Disability ‘Ahead of the Arc’ report (Connolly et al., 
2016) proposes, organisations in receipt of public contracts should be required to make a 
commitment to increase the number of disabled people they employ, and improve the in-work 
experiences of their disabled employees (given the importance of this to retention). The 
Westminster government is currently seeking to include social value in procurement contracts via 
the Social Value Act by ensuring that purchase decisions on all contracts take social value into 
account (as recently announced by David Liddington). One way in which suppliers will be able to 
demonstrate social value is by committing to equality outcomes. There will be no requirement, 
however, for employers to focus particularly on disability. We would argue disability should be given 
primacy given the size of the disability employment gap (which is significantly larger than for other 
protected groups). Using procurement processes to boost disability employment is far from 
straightforward, however. Key recommendations regarding how it might best be used are: 
 

Recommendation 1a: 
Demonstration of social value in all public sector procurement must involve the inclusion of 
disability employment in the award criteria used to evaluate bids. The criteria should be 
measures of the number of disabled people currently employed by the applicant 
organisation. Softer measures regarding commitments to adopt equal opportunity policies 
are not preferred, given employers could win contracts on the basis of policy statements 
without actually increasing the number of disabled people they employ. 
 
Recommendation 1b: 
While 10-20 per cent of the purchase decision should be about social value in total, it is 
important a proportion of the purchase decision needs to be specifically about disability 
employment (this should be a minimum of 1 per cent in the award criteria for all contracts). 
This will encourage employers to compete on the basis of providing fair work given contracts 
can be won or lost on the basis of very small margins. 
 
Recommendation 1c: 
For major infrastructure projects, competing suppliers should be required to meet a 
minimum threshold (set at above average disability employment rates) for the number of 
disabled people employed across the organisation at the time of the bid. They should also 
commit to meeting this minimum threshold for all new hires to the organisation should they 
be successful in winning the bid. 
 
Recommendation 1d: 
Employers making applications for public sector procurement contracts will need to  
measure how many disabled employees they have. However, measurement of disability 
employment levels in organisations is far from straightforward. As such, employers should 
be provided with best practice advice with regard to this. In order to prevent gaming in 
applications for public sector contracts we suggest best practice from the US should be 
followed with random audits of disability employment. This is accompanied by penalties 
with fixed-term bans from applying for future government contracts if self-reported figures 
are inaccurate.  (See the submission from our Disability@Work colleagues Vicki Wass and 
Melanie Jones for further best practice guidance on measuring disability employment rates 
at organisational level). 
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Recommendation 1e: 
Purchasing bodies should work with suppliers to encourage the view that disability 
employment is not simply a tick box exercise they need to undertake in order to win the 
contract, but has significant business benefits that will help them fulfil the contract. 
Businesses perennially face skills and labour market shortages, and these are predicted to 
worsen given restrictions on the free movement of people after Brexit.  Drawing on the large 
pool of disabled people who are willing to work but are currently not in employment is one 
way in which these shortages can be addressed, especially if employers are willing to think 
creatively about how to design jobs and make the (often not costly) adjustments to enable 
disabled people to perform them.  
 
Recommendation 1f: 
Do not make Disability Confident or Two Ticks certification a measure of good employer 
practice regarding disability within procurement evaluations (for the reasons outlined 
below). 
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The following response relates to QUESTION 7 (Should voluntary approaches currently in use (such 

as the signing up to the Code of Practice on Ethical Supply Chains) be made mandatory?) and 

QUESTION 8 (What are the benefits and problems of (a) voluntary and (b) mandatory approaches 

as drivers to fair work? (The former would include signing up to voluntary codes of practice, 

charters or voluntary accreditation schemes. Mandatory approaches would include having to be 

certified as a Fair Work Employer to access government financial support or public sector 

contracts). 

 

The Westminster government’s current policy approach regarding disabled people’s employment (in 

the ‘Improving Lives’ command paper, for example) places considerable emphasis on voluntary 

standards. In particular, it has encouraged employers to adopt voluntarily the Disability Confident 

certification, and formerly, the Two Ticks ‘Positive About Disabled People’ certification. 

We have very little faith in the ability of voluntary codes of practice, charters or voluntary 

accreditation schemes such as Disability Confident certification to deliver fair employment. The first 

problem is that the proportion of employers that voluntarily sign up to such schemes is likely to 

remain low. Looking first at Two Ticks, only 4,006 employers were identified as having been awarded 

the Two Ticks symbol over a 22 year period (1990 to 2012). Of these, only 48 per cent were in the 

for-profit private sector and 30 per cent in the voluntary sector, with the remaining 22 per cent 

being in the public sector (Bacon & Hoque 2016, Hoque & Bacon, 2016). Where the private sector is 

concerned, only 1,908 private sector workplaces were awarded Two Ticks, and many of these 

awards were multiple workplaces of the same employer. Relatively few workplaces within large 

public limited companies adopted Two Ticks (426 workplaces, equivalent to 11 per cent of all Two 

Ticks awards). This is worrying given that voluntary standards will only have a significant positive 

effect if large private sector firms employing considerable numbers of people can be encouraged to 

engage with them. 

With regard to Disability Confident, the government transferred about 3,000 Two Ticks employers 

across to this scheme when it came into existence. Since this time, the number of employers with 

Disability Confident certification has increased to 9,060 by November 2018. There are 1.367 million 

businesses in Britain that are not sole traders. The current rate of sign-up indicates limited appetite 

among private sector employers for voluntary schemes that require even minimal commitments. 

The second main problem with voluntary approaches is whether, even where adopted, they increase 

the likelihood of fair work. The key test for Disability Confident, for example, is whether it has a 

substantive positive impact on both the number of disabled people in employment and on disabled 

people’s working lives. However, employers are not required to increase the number of disabled 

people they employ in order to secure certification. Our research on the forerunner to Disability 

Confident (Two Ticks certification) assessed whether accredited employers adhered to five specific 

Two Ticks commitments regarding to the way they treated disabled job applicants and employees. 

The findings, based on a survey of trade union disability champions, show adherence to the five 

commitments was no greater in Two Ticks than in non-Two Ticks workplaces (Hoque et al., 2014), 

with 18 per cent of Two Ticks workplaces adhering to none of the commitments. This suggests Two 

Ticks employers were no more committed to employing disabled people than were non-Two Ticks 

employers. 

Further to this, we have recently merged data on the Two Ticks status of workplaces into the 2011 

Workplace Employment Relations Survey, to enable a nationally representative analysis of the Two 

Ticks award. This shows the proportion of employees who are disabled to be no higher in Two Ticks 

than non-Two Ticks workplaces (Hoque et al., 2018a). It also shows that Two Ticks does not reduce 
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the disability gap between disabled/ non-disabled people on a range of outcomes (job satisfaction, 

well-being, work-life balance, work pressure, employees’ perceptions of fair treatment, for 

example), and that disabled people in Two Ticks workplaces are no better off in relation to these 

outcomes than disabled people in non-Two Ticks workplaces.  

One likely reason for these findings is that voluntary schemes by their very nature have no (or very 

light touch) independent enforcement or monitoring. As such, employers are able to enjoy the 

reputational benefits associated with the award while not adhering to the expected commitments. 

Given Disability Confident similarly has no independent monitoring (with the exception of the few 

organisations at ‘level 3’, where there is a requirement for peer, rather than independent, 

monitoring) we have no reason to believe it will be any more successful in increasing disability 

employment rates or improving disabled employees’ in-work experience than was Two Ticks. 

However, were Disability Confident to be redeveloped such that a full award requires the 

employment of an above average proportion of disabled employees, and partial award requires 

employers to demonstrate increases in their disability employment rates (with disability 

employment rates being independently monitored and accreditation removed should disability 

employment rates fall below average or not improve), we would support it becoming a mandatory 

scheme (for employers bidding for large public contracts, for example).  

 

We therefore offer the following recommendations with regard to the use of voluntary regulation 

regarding the employment of disabled people. 

 

Recommendation 2a: 

Disability Confident should not, in its current guise, be promoted as a route by which fair 

work for disabled people might be achieved, given the evidence concerning its limited 

uptake and impact. 

 

Recommendation 2b: 

If an alternative to Disability Confident is developed, it is essential that it requires accredited 

employers to meet targets regarding the number of disabled people they employ, and that 

they are monitored rigorously and independently to ensure these targets are met. 
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The following response relates to QUESTION 10 (The Welsh government is supportive of social 

partnership and tri-partite arrangements (bringing together representatives of the government, 

employers and trade unions). What greater role could social partnership play in delivering fair 

work in Wales and what structures if any may be needed to assist this?); QUESTION 11 (How might 

legislation support trade unions and social partnership as a way of driving fair work?) and 

QUESTION 12 (Collective bargaining is a tested way of providing worker voice and effective 

representation at the workplace and of underpinning fair employment conditions. How might 

collective bargaining be supported/ extended?) 

 

A growing literature has identified the importance of equal opportunities (EO) practices for 

increasing disability employment rates, disabled employees’ relative wages and disabled employees’ 

perceptions of fair treatment by management (see Hoque et al., 2018b). Although four in five 

workplaces have an EO policy, many are ‘empty shells’ that lack substantive practices to deliver 

equality commitments (Hoque & Noon, 2004). The Workplace Employment Relations Study (WERS) 

2011 data suggests that only approximately 10 per cent of workplaces with 5 or more employees 

monitor or review recruitment and selection and promotion by disability, and only 3 per cent review 

pay rates by disability, with the adoption of substantive equality practices appearing to have 

declined between WERS 2004 and 2011. Furthermore, WERS 2011 shows only 8 per cent of 

workplaces have special procedures to attract job applications from disabled people. It is highly 

unlikely, however, that fair work for disabled people will be achieved unless employers can be 

persuaded to adopt such practices.  

 

One route by which this might happen is by encouraging joint regulation of equality and supporting 

the role of unions in engendering better disability equality practice (Connolly et al., 2016). Our 

research shows that employers are more likely to adopt EO practices in unionised than non-

unionised workplaces, and that unions offer an important source of support and advice to 

employees who are disabled or become disabled (Hoque & Bacon, 2014). The findings show that 

adoption of equal opportunity practices is greater in unionised workplaces particularly where 

negotiation and consultation over equality issues takes place.  

 

In seeking to promote equality, trade unions have also developed new types of workplace 

representatives, having recruited and trained equality representatives and disability champions in 

recent years. Our research suggests that these new forms of union representation can have 

significant positive effects for the employment of disabled people, but they need greater statutory 

support. 

 

The role of union equality representatives is to help promote equality and fairness by: encouraging 

employers to improve EO policies and practices; offering independent advice and guidance on 

equality issues and rights to employees; and raising the profile of the equality agenda within their 

unions. More than three-fifths of equality representatives report having had a positive impact on 

their employer’s disability equality practices (Bacon & Hoque, 2012). Their impact does not vary 

between the public and private sectors, between small and medium-sized enterprises (SMEs) and 

large organisations, or between industry sectors. However, their impact is dependent on them 

having at least five hours or more per week to spend on their equality representative role, and 

having regular contact with management (for example, via attendance at equality committees). The 

research also shows that they are better able to influence employer disability practice positively 

where negotiation over equality takes place. 
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Where Disability Champions are concerned, these a further new type of lay workplace trade union 

activist, whose role is to encourage employers to audit and improve disability policies and offer 

independent advice and guidance on disability issues to employees. Our research has shown that the 

majority of disability champions have had a positive impact on employer willingness to conduct 

disability audits and to amend and improve employer disability equality practices (Bacon & Hoque, 

2015). Similar to equality representatives, disability champions report greater influence where they 

are able to spend at least five hours a week on the role, and where they regularly attend an 

equality/disability committee. Also similar to equality representatives, our research also shows that 

disability champions are better able to influence employer disability practice positively where 

negotiation over equality takes place. 

 

Although our research shows the effectiveness of both equality representatives and disability 

champions depends on them having sufficient facility time to conduct their role, they lack statutory 

rights to time off such as those afforded to union learning representatives.  

 

Based upon the evidence presented in this section we offer the following recommendations: 

 

Recommendation 3a: 

Encouraging union recognition and requiring employers to negotiate or consult with unions 

on equality issues is a useful approach to increase the adoption of EO practices that are likely 

to help raise disability employment rates (and hence achieve fair work outcomes for 

disabled people). 

 

Recommendation 3b: 

Union equality representatives and disability champions play an important role in improving 

workplace disability equality practices. They should be provided with statutory rights to time 

off for their role, equivalent to those provided to union learning representatives.   
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QUESTION 14. What form should new legislation take to drive forward fair work in Wales? 

(There are issues relating to devolved competence under the Wales Act 2017 which you may wish 

to consider) 

 

The All Party Parliamentary Group for Disability (Connolly et al., 2016) makes a series of 

recommendations regarding legal changes that would assist in achieving fair work for disabled 

people by helping promote the adoption of disability equality policies and practices within 

organisations (as outlined above, such practices are absent in many workplaces), and by requiring 

employers to measure and report their disability employment rates. These recommendations 

include the following: 

 

Recommendation 4a: 

The Financial Reporting Council should amend the UK corporate governance code to require 

reporting on the proportion of disabled people employed and report on progress.  

 

Recommendation 4b: 

The penalties accompanying employer liability for discriminatory actions against disabled 

people by employees and other third parties should be explicitly linked to whether they 

have substantive equality practices in place. 

 

Recommendation 4c: 

The government should consider incentivising individual employers by reducing corporate 

taxation in line with the proportion of disabled people employed.  

 

Recommendation 4d: 

Employers should be required to demonstrate in writing to the applicant the cost of a 

reasonable adjustment is excessive in not granting requests. 

 

Recommendation 4e: 

The government should introduce a right for disabled people to have paid leave for 

assessment, rehabilitation or training.  
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QUESTION 16. What else could the Welsh Government do to encourage fair work? 

 

There are a number of further important routes by which fair work for disabled people might be 

achieved: 

 

i) Apprenticeships 

 

Disabled people are significantly disadvantaged in terms of access to apprenticeships. For example, 

the House of Commons Library: Apprenticeship Statistics, England (1996-2015) found that in 

2014/15, 90 per cent (449,100) of all apprenticeship starts were made by learners without any 

learning difficulty or disability. Leonard Cheshire Disability cites slightly different figures, but notably 

these show a decline in the proportion of apprenticeship places going to disabled people from 11.5 

per cent in 2007/8 to 8.8 per cent in 2014/15. Figures from the TUC show that between 2005/06 and 

2015/16, the proportion of apprentices classified as disabled fell from 11 per cent to 9.9 per cent. 

This is worrying given that since the introduction of the apprenticeship levy, apprenticeships form 

the basis of the government’s vocational education and training strategy for young people who do 

not go to university. If disabled people are missing out on opportunities within the apprenticeship 

system, this suggests they will suffer significantly from the point of view of future access to jobs and 

future career prospects, which in turn will hinder the achievement of fair work for disabled people.  

 

Reflecting these concerns, the Westminster government’s Industrial Strategy White Paper made a 

commitment to increase the proportion of apprenticeship starts going to disabled people by 20 per 

cent. This goal might be achieved in a number of ways, one of which relates to procurement as 

outlined above. This would involve ensuring that contractors who are successful in winning tenders 

are required to: make apprenticeship places accessible to disabled people; ensure the necessary 

reasonable adjustments are made; and guarantee that apprenticeship places are awarded in 

proportionately equal number to disabled and non-disabled people. This subsequently needs to be 

monitored to make sure it is happening.  

 

Notably, the Westminster government is already aware of the need to take action in relation to 

disabled people’s access to apprenticeships, and it has enacted policy regarding this. The Maynard 

taskforce commissioned in May 2016 to explore access to apprenticeships for people with learning 

difficulties made a number of recommendations (which the government subsequently adopted) 

including: a communications strategy to promote awareness of accessible apprenticeships, including 

highlighting available financial support through Access to Work; a review of the minimum standards 

of English and maths required for apprenticeships for people with learning difficulties; government 

leadership by example as an employer by recruiting more disabled apprentices; and the 

establishment of a pilot to test how the apprenticeship levy system can be mobilised to encourage 

more employers to recruit apprentices with learning difficulties. The government also put funding 

incentives in place for employers to hire people with learning difficulties onto apprenticeships, with 

the government paying an additional £1,000 to employers and a further £1,000 to training providers 

for apprentices aged 19-24 who have an Education, Health and Care Plan provided by their local 

authority. In addition to the £1,000 payment, small employers with less than 50 employees who take 

on young apprentices with learning disabilities do not have to pay anything toward the training costs 

of these apprentices (as opposed to having to pay the normal 10 per cent payment). 
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It should be considered positive that the government put these recommendations from the Maynard 

taskforce into place. The problem, however, is that the recommendations only apply to people with 

learning disabilities rather than disabled people more broadly.  

 

On the basis of these arguments, we recommend the following 

 

Recommendation 5a: 

Increasing the proportion of apprenticeship starts going to disabled people should be one 

metric by which suppliers’ commitment to social value is evaluated in public procurement 

evaluations. Employers then need to be monitored to ensure they meet their commitments. 

 

Recommendation 5b: 

The recommendations of the Maynard taskforce should be applied to all disabled people, 

not just to people with learning disabilities.  

 

 

ii) High Performance Work Practices: 

 

High Performance Work Practices (HPWPs) are an inherent element of the contemporary workplace 

and have been heavily promoted by the government in its efforts to encourage employers to adopt 

management practices that enhance productivity. Such HPWPs include: competency testing; 

performance appraisal; individual performance-related pay (IPRP); team-working and functional 

flexibility. 

 

Little is known about the impact of these practices on the likelihood of achieving fair work for 

disabled people. Our research (Hoque et al., 2018b) argues that HPWPs could have enabling effects 

that create opportunities for them. For example, HPWPs such as competency tests, performance 

appraisals and IPRP may enable disabled people to be selected, assessed and rewarded in a fair and 

impartial manner and not on the basis of stereotype; while HPWPs such as team-working and 

functional flexibility might provide disabled people with autonomy over how they perform job tasks, 

thus enabling them to shape their jobs in line with their capabilities. However, HPWPs may also have 

disabling effects that form barriers for disabled people. For example, it may be hard for disabled 

applicants to perform well in competency tests, performance appraisals and IPRP systems if they are 

assessed on their ability to ‘fit in’ with standard organisational norms or a standard job description 

that contains assumptions about the ideal way in which job tasks should be performed. Where 

team-working and functional flexibility are concerned, these can arguably present problems for 

disabled employees if everyone in the team is expected to perform a wide range of job roles, as and 

when required.  

 

Our research assesses these competing enabling/ disabling effects by exploring the association 

between the adoption of HPWPs and a) the proportion of the workforce that is disabled, and b) 

differences in work-related well-being (perceptions of job satisfaction, fairness and anxiety-

contentment) reported by disabled and non-disabled workers. The analysis uses nationally-

representative linked employer-employee data from WERS 2011. 

  

The results show a negative relationship between the extent of adoption of HPWPs and disability 

employment rates. This suggests that HPWPs may generate previously unrecognized and inadvertent 

forms of discrimination against disabled people. However, although disabled employees report 



11 
 

poorer job satisfaction and lower levels of fairness at work, and score more poorly on anxiety-

contentment than non-disabled employees, there is no evidence that the size of these disability gaps 

is correlated with the extent of adoption of HPWPs. This suggests a selection effect argument, 

whereby disabled people may find it harder to get into/ remain in workplaces with HPWPs, but 

those that do tend not to have the sorts of activity restrictions that might be particularly 

compromising in such environments. 

 

Our analysis also shows there is no relationship between the extent of adoption of HPWPs and 

disability employment rates in workplaces that have also implemented a broader set of disability 

equality practices. In such instances, it is arguably more likely that HPWPs such as competency tests, 

performance appraisals and IPRP will be monitored and reviewed to ensure they do not discriminate 

against disabled people, and managers will be sensitised to the potentially inadvertent or 

unintended disabling effects of these practices. Where team-working and functional flexibility are 

concerned, it might be anticipated that managers will be trained and socialised to ensure that job 

design does not inadvertently disadvantage disabled employees and that reasonable adjustments 

are made. 

 

Our research therefore highlights the importance of a broader culture of equality (as demonstrated 

by the adoption of substantive disability equality practices) in alleviating the negative impact HPWPs 

can have on the achievement of fair work for disabled people.  

 

Based on our research findings, we recommend the following: 

 

Recommendation 6: 

Governments seeking to promote the uptake of HPWPs to employers should highlight the 

potentially inadvertent negative consequences of such practices for the recruitment and/or 

retention of disabled people, and stress legal obligations with regard to reasonable 

adjustments and the importance of adopting a range of substantive disability equality 

practices to ensure HPWPs do not have negative employment implications for disabled 

people.  
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